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          OUTLINE OF SUBMISSIONS ON BEHALF OF THE RESPONDENT 

The case –the basics 
 

1. The Applicant’s claim in paragraph 1 of its Outline of Submissions that this is an 
orthodox set of allegations, belies the reality of the Respondent’s long and 
arduous process of extracting natural justice and procedural fairness for a self –
represented party in the face of its “supposed” model litigant foe. 

2. The case arose from a single patient complaint only, from QS, whose minor 
written formal complaint was not made until a year after treatment ceased. 

3. QS’s complaint did not refer to any aspect of any allegations set out in the eight 
Notices of Allegations, including the final eight allegations in the Final Notice of 
Allegations amended during the hearing.  

4. The initial referral to VCAT by the Applicant Board followed a decision on 9 
March 2010 pursuant to section 59(2)(g) of the Health Professions Registration 
Act 2005 (Vic) (the Act) “as it was of the opinion that he (the Respondent) was 
not of good character”.  

5. On 20 May 2012, the Applicant proposed not to renew the registration of the 
Respondent because he was not a suitable person under section 112(2)(b) of the 
Health Practitioners Regulation National law (Victoria) 2009. 

6. Following a comprehensive audit of the Respondent and a final presentation to 
all Board members of the Applicant on 27 July 2012, the Applicant agreed to the 
renewal of the registration of the Respondent acknowledging the Respondent 
was a suitable person to be registered as a chiropractor. 

7. No other chiropractor had been audited for this purpose since the 
commencement of the National health legislation on 1 July 2010. 
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8. The Applicant now argues before this Tribunal that it is open for the Tribunal to 
make adverse findings in respect of the Respondent’s character. (para 287 
Outline)  

9. QS’s credit is impugned regardless of which version of the evidence the Tribunal 
accepts.  

10. QS either: (a) believed the treatment provided significant benefits to encourage 
him to establish his website post treatment and raise charitable funds from the 
public, in which case he gave false evidence on many occasions at the 
hearing in relation to benefits; or  
(b) he honestly believed the treatment provided no benefit, but was still prepared 
to raise charitable funds long after ceasing treatment based upon representations 
of benefits which he knew were false, amounting to a criminal breach. 

11. QS’s evidence should be treated at best as unreliable, and should not be 
accepted unless corroborated. When in conflict with other evidence, then the 
other evidence should be preferred. 
 
The case –motives 
 

12. Motive of QS is to avoid paying a debt- QS’s original complaint signed 14 April 
2009, stated his entire reason as follows “I can’t pay this amount of bill. I’m 
under stress couldn’t fund raise it.” 

13. It remains the case after four years and over 3000 pages of transcripts of 
proceedings that QS’s original complaint forms no part of the final eight 
allegations or any of the eight different Notices of Allegations filed by the 
Applicant. 

14. The Respondent contends it is open for the Tribunal to conclude that QS was 
solely motivated in lodging the complaint to avoid payment of his outstanding 
debt, rather than any concerns in relation to any of the matters alleged by the 
Applicant. 
 

15. Motive of AHPRA/Applicant/Dr Freckleton is to establish a test case 
precedent for unscientific health practice to apply to a cohort of cases in 
the wings– The Applicant is being zealously instructed by AHPRA’s Senior 
Legal Adviser - Victoria, Ms Carol Geyer, who until recently was also listed as a 
VCAT Tribunal member. 

16. Ms Geyer also had the carriage of the registration renewal proceedings against 
the Respondent. 

17. Ms Geyer also handled the media relations and organisation of the Melbourne 
Age to be in attendance and receive a copy of Dr Freckelton’s detailed 
submissions of 24 October 2011, which were not made available to the 
Respondent’s then senior counsel. This submission formed the basis of the 
defamatory articles, which appeared in the Melbourne Age and associated media 
the next day, prior to the commencement of any statutory consideration of the 
matter required by the Tribunal. 

18. Ms Geyer also largely wrote, with other co-authors, the editorial paper of Dr 
Freckelton titled “Unscientific Health Practice and Disciplinary and Consumer 
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Protection Legislation” for presentation as the prestigious Kirby Oration at the 
July 2011 conference of the Australasian Association of Bioethics and Health 
Law. 

19. Dr Freckelton during a panel session entitled “ Science and Law; a Clash of 
Cultures” at the NJCA/ANU Expert Evidence Conference 12 Feb 2011, referred 
specifically to prosecuting a chiropractor for using HBOT without any legitimate 
scientific justification as part of a topic discussing “junk science”. He further made 
an implied reference to the Respondent as an out-and-out-charlatan.  

20. Dr Freckelton noted during this session a shift whereby “what we are seeing, in a 
number of ways in our legal system, is enforcement of principles of orthodox 
scientific methodology as mechanisms for excluding certain kinds of behaviours 
within the general community. In those cases, what happens is that well 
respected doctors and scientists talking about empirical bases and 
methodologies for particular kinds of procedures and techniques come in saying, 
‘this is how things ought to be done’, with the onus shifting to those who have 
been doing them in a different way, against whom the actions are being 
brought. That is an area of discourse which is opening up and is very 
controversial and becoming an important part of regulation of both doctors and 
dentists, health professionals generally, and some out-and-out charlatans.” 

21. Certainly Dr Freckleton has succeeded in this case at shifting the onus of proof to 
the Respondent, to demonstrate the level of scientific evidence available to 
support each therapy.  

22. The Applicant only produced one review article and four abstracts of review 
articles in relation to the 30 medical conditions in its formal written expert reports.  
No scientific journal articles were provided in relation to the other 25 medical 
conditions listed in Allegation 7 with the Applicant primarily relying upon bald 
statements of opinions from its experts without specific reference to scientific 
journal material. 

23. In contrast, the Respondent was only able to introduce into evidence complete 
scientific journal articles and was denied the opportunity to rebut the oral 
testimony of the Applicant’s expert witnesses or be examined upon the same 
material as the applicant’s witnesses were permitted. 

24. Dr Freckleton put a submission to Judge Hicks (transcript of 13 August 2012 at 
page 11, line 6), when Judge Hicks was endeavouring to put allegations 6 and 7 
on hold and just hear initially the narrow doctor-patient allegations, as follows: 
“And, what I was adverting to was the issue of holding out of certain kinds of 
treatment to certain kinds of patients or potential patients, and from the board’s 
point of view it is important that the propriety of this kind of conduct be the 
subject of final resolution by the Tribunal as soon as possible, because there is 
a cohort of persons who make these kinds of representations to members 
of the public, and there are issues of vulnerability and potential 
exploitation.” 

25. AHPRA’s Health Practitioner Tribunal Case Summaries, HPCS 4 dated 11 April 
2012, details a summary of some recent health practitioner cases and links to the 
full decisions. None relate to issues of scientific efficacy of medical treatments 
other than the reference to the Ghaffurian case which is noted as including 
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conduct “inducing a patient to take a range of unproven treatments outside the 
scope of Chinese medicine”. 

26. The Applicant and the Tribunal have already disregarded the practices of the 
Chinese medicine profession in this case as having any relevance to the 
professional conduct of the Respondent, primarily as its origin is foreign to the 
development of our Western culture of health practice. As a consequence, the 
Tribunal should afford a low weight on any findings from the Ghaffaurian case for 
the same reason. 

27. The other authorities cited by Dr Freckleton relate to conduct of medical 
practitioners in the United Kingdom or Australia, rather than members of the so-
called allied health professions, including chiropractors. 

28. Given the apparent lack then of any precedent for scientific efficacy practices of 
registered health practitioners in non medical professions evolved in western 
cultures, the rationale for a test case precedent from these proceedings would be 
obvious to a fair minded lay observer. 

29. The AHPRA/Applicant/Dr Freckelton motive of establishing a test case precedent 
is further re-inforced by the numerous references by Dr Freckleton to the lack of 
consequences to the Respondent’s practice in the event he was unsuccessful 
and lost his registration status as a chiropractor. If the Applicant seriously 
believes these submissions, designed at the time also to limit the admissibility of 
evidence, then why else would it pursue costly litigation for which no protection in 
the future would be afforded to the Respondent’s patients and potential patients? 

30. The implication of the “no impact on the Respondent’s practice submissions” is 
the Applicant team is more interested in the scientific efficacy test case standard 
being clearly established, and applied to the “cohort of persons” waiting in the 
wings for AHPRA’s consideration. 

31. Dr Freckleton’s joking reference to his involvement with the Friends of Science in 
Medicine organization (FOS), both in and after Tribunal hearings, does not hide 
the clear similar motive of FOS in relation to unscientific health practices as to 
the agenda being publicly positioned by Dr Freckleton with Ms Geyer’s personal 
assistance. 

32. It was not contested during the hearing that the formation of FOS flowed from the 
practices of the Applicant’s initial chiropractic witness, Professor Ebrall, with the 
objective of challenging the alleged unscientific health practices of the 
chiropractic profession at large. 

33. The Respondent did not take the opportunity presented mid trial to challenge the 
position of Tribunal Member Dr Draper, who co-authored a publication with 
Professor Ebrall. 
 

34. Motive of the Respondent is to clear his good name – and continue his long 
established clinical experience in fields well understood in international health 
circles and to prevent Australia from becoming the only country restricting HBOT 
and/or Lokomat to a narrow range of medical conditions where government 
funding is available.  

35. The Respondent has expended all his financial assets and applied all his 
personal energy over a four year period to clear his good name and maintain his 
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right to practice. His motive is analogous to that expressed by Dr Millar, the 
Applicant’s only Victorian HBOT practitioner and the Tribunal’s preferred witness, 
who stated “even though my personal practice in a location where I have a 
chamber does include provision of treatments which are not on that Medicare list 
and I passionately defend my ability to give treatments that are not on that 
Medicare funding list.” (page 778, line 20) 

36. Like Dr Millar, the Respondent is fully entitled to exercise his legal rights to 
natural justice and a fair hearing throughout this lengthy and complex case, and 
at all times has carefully considered each step of this litigation. The Respondent 
plainly rejects any notion of being a vexatious litigant and no interlocutory hearing 
has even considered this argument. 
 

37. The case – global backdrop 
 

38. Although China was excluded from the sources of scientific efficacy with which to 
compare the Respondent’s conduct, it is the leading provider of HBOT services 
as in so many other areas of human endeavor. Chinese medicine has been 
officially recognised and accepted by the State of Victoria and now nationally as 
part of the national health regulation. 

39. Chiropractors have recognised a component of Chinese medicine by accepting 
acupuncture as an endorsement to a chiropractor’s registration. 

40. Indeed the Respondent is an endorsed acupuncturist and in fact performed 
acupuncture on QS for a back complaint.  

41. In relation to whether any of the 30 conditions in Allegation 7 are unorthodox on 
the global scene, certainly the current Editor of the UHMS Journal ( the UHMS 
being the industry’s peak body according to the Applicant’s witnesses), is of the 
view that the neurological conditions may now form the majority of HBOT 
practice in the USA, or a substantial minority. 

42. Australia is a very tiny component of the global HBOT profession, representing 
less than 1% overall, made up of approximately 15 practitioners only, mainly 
diving focused and hospital based. 

43. The Respondent is not aware of any RCT research emanating from Australia in 
relation to HBOT and indeed, the so-called mainstream practitioners have 
avoided conducting a RCT for chronic wounds since 2004, despite being part of 
the Medicare funding interim decision. 

44. So the major reliance by the Applicant upon the HBOT evidence of two 
Australian based hospital practitioners ignores the vast clinical and research 
experience in both Western and other countries. 
 
The structure of the case 
 

45. Judge Hicks summed up this case on 7 August 2012 as comprising two 
components that could be easily severed, namely:  
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(a) the very narrow and specific patient-doctor relationship Allegations, 

namely 1, 2, 3, 4, 5 and 8 , denoted by the Applicant as Category A (but 

also including 6); and  

(b) the very broad and far ranging Allegations 6 and 7, relating to scientific 

efficacy behind treatments relating to 71 medical conditions (at that time) 

and representations made by the Respondent in relation to those 

conditions, denoted by the Applicant as Category B (but excluding 6) . 

The state of the evidence 
 

46. The evidence has been elicited from two categories of experts, those with clinical 
or research experience in relation to Allegations 6 and 7 (“the clinicians”); and 
those with no such clinical or research experience (“the observers”). 
 

47. Evidence in relation to the “clinicians” was called exclusively by he Respondent, 
save for Dr Carda, who was called by the Applicant, namely: 

(a) An Expert who has clinical experience treating patients with HBOT for the 

purpose of preparing them for stem cell therapy (Dr Steenblock) ; 

(b) Experts who have clinical experience treating or researching, using HBOT, 

in respect to cerebral palsy patients (Drs Steenblock, Stoller, Marois-senior 

clinician in Collett study, Patritti); 

(c) Experts who have clinical experience treating or researching, using HBOT, 

in respect to the various medical conditions in Allegation 7 (Drs 

Steenblock, Stoller, Ewers); 

(d) A Lokomat expert with a research focus, Dr Carda, who has treated 

around 20 adult cerebral palsy patients, but failed to publish any outcome 

findings or inform the manufacturer, Hocoma. 

 

48. Evidence in relation to the “observers” was called exclusively by the Applicant, 
save for Dr Perkoulides, namely:  

(a) Expert HBOT practitioners with no clinical experience in relation to the 

various medical conditions in Allegation 7 ( Bennett, Millar);  

(b) An expert medical practitioner (Dr Churchyard), physiotherapist ( Dodd) 

and chiropractors ( Ebrall, Terrett, Perkoulides), with no clinical experience 

in relation to any aspect of HBOT or Lokomat treatments. 

 

The “toss of the coin” evidence standard by Applicant’s prime HBOT 

witness, Dr Millar 

 

49. Dr Millar provided during cross-examination, two profound pieces of evidence 

directly relevant to the so-called orthodox and unorthodox treatments central to 

the Applicant’s case, before being abruptly cut short in his damaging comments 

by Dr Freckleton a couple of minutes short of the normal 1pm lunchtime break. 



One Page Summary 
7/05/18 

7 

50. In relation to the orthodox evidence base for the various chronic wound 

conditions, the mainstay of the hospital based HBOT profession in Australia, Dr 

Millar departed from the orthodox view as follows: 

“The clinical trial evidence in wound care for all interventions, including 

hyperbaric oxygen, is, in most cases, very low on the evidence hierarchy, and 

practices are not supported by large numbers of high level evidence and if I were 

in the – I probably differ from some of my hyperbaric colleagues who are 

passionate advocates for the use of hyperbaric oxygen in chronic problem 

wounds.” ( page 778, line 4) 

51. However in relation to the unorthodox evidence base for the two main medical 

conditions highlighted by the Applicant as prime examples of the Respondent’s 

professional misconduct, cerebral palsy and MS, Dr Millar stated: 

 “…even though my personal practice in a location where I have a chamber 

does include provision of treatments which are not on that Medicare list and I 

passionately defend my ability to give treatments that are not on that Medicare 

funding list.  And that same philosophy is probably why I ended up concluding 

in my earlier statement that if I was asked whether hyperbaric oxygen 

should be banned for cerebral palsy or multiple sclerosis I would be 

quite equivocally placed and possibly could even toss a coin because I 

would feel torn between the public purse and the evidence and the 

clinical practice.” 

52. Dr Millar’s views in this regard should be given significantly greater weight 

because he and the Respondent actually compete in the Victorian health 

market, given there are only four main HBOT centres, The Alfred, Brunswick and 

Berwick Hospitals operated by Hyperbaric health and HyperMed. A single 

chamber facility is also available through a South Melbourne based osteopath as 

an adjunct therapy. 

53. The Tribunal reinforced on many occasions the fact that this was a chiropractic 

case relating to a registered chiropractor under the Health Professions 

Registration Act of 2005, an Act enacted by the State of Victoria.  

54. The Tribunal on many occasions restricted evidence from the Respondent as to 

the standards of practice of medical practitioners, physiotherapists and 

hyperbaric medical practitioners on the basis that this was a chiropractic case 

and that their standards of practice were not relevant to the eight allegations. 

55. In addition, the Tribunal restricted evidence relating to the comparative standards 

of practice of registered chiropractors in Victoria and nationally in relation to the 

issues underpinning Allegations 6 and 7, leading to the first application under 

section 108 of the VCAT Act. 

56. The Tribunal encouraged and actively required additional expert evidence from 

the Applicant’s “observer” witnesses on the basis that such evidence was so 

germane to these proceedings”. 

57. The Tribunal prohibited additional expert evidence or rebuttal evidence from the 

Respondent’s “clinician” witnesses on the basis that such evidence was not 
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relevant to the case and should have been provided in written expert reports in 

accordance with the VCAT Practice Note relating to expert reports. 

58. In relation to Dr Willcourt, the only Australian medical practitioner with experience 

in stem cell therapy and use of HBOT for neurological conditions described in 

Allegation 7, the Tribunal prevented him from appearing due primarily to 

perceived deficiencies in the manner he had set out his highly relevant clinical 

experience. 

 

Tribunal’s disparate quest for evidence germane to the case 

 

59. The prime example of disparity related to evidence from Dr Millar, in respect of 

Dr Bennett’s second witness report (pages 906 to 909 of Applicant’s tribunal 

book) detailing a cryptic table of opinion in relation to 71 medical conditions noted 

on the Respondent’s website.  

60. Dr Freckleton on 31 January 2013, referred Dr Millar, during his first examination-

in-chief, to the Bennett cryptic table and asked him for his view as to its contents 

at page 406 of the Transcript. At line 16, Dr Millar replied: “I believe the contents 

appear reasonable to me, and, in general, would concur with my own opinions.” 

61. Earlier at page 404, line 8, Dr Millar had noted “I would regard myself as an 

expert on (sic) amongst my peers in limited areas of that literature.” 

62. Senior Member Davis, insisted on a number of occasions that Dr Millar again 

address Dr Bennett’s cryptic table in a more expansive manner than his initial 

testimony due to the importance of this issue to the case, particularly with his 

statements at page 457, lines 22-32 are clear, namely: 

 

 “Yes.  I’m reading precisely what is here and it says: 
 
Disorders treatable with hyperbaric oxygen therapy. 
 

It does have other things about HyperMED above it, but it has got that and the 

context, I would have thought is – but, look, you can ask what questions you 

want on it.  I’m asking it now and at some stage I want the list put before the 

doctor whether I do it or you do it, or one of my colleagues do it, or Dr Freckelton 

does it, but I want him to tick and cross, if possible, the best he can.  I know that 

these things aren’t that susceptible to ticking and crossing, but I think it’s fairly 

important and it certainly is germane to one of the allegations”. 

63. Dr Millar only specifically referred to cerebral palsy and MS in his two written 

reports. 

 

Standard of Proof 

64. The Respondent submits that the appropriate standard is the Briginshaw 

standard as advised by Judge Hicks on August 7, 2012 and further observed by 

Senior Member Davis during the directions hearing on December 21, 2012 as 
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interpreted with additional reference to the US standards embodied in the 

Steenblock case referred to in paragraph 71 of this submission.  

65. The Applicant submits the standard of proof is a combination of the 

considerations identified in Briginshaw v Briginshaw and the considerations set 

out in s140 of the Evidence Act 2008 (Vic). 

66. The Respondent notes that the considerations detailed in section 140(2) of the 

Evidence Act 2008 (Vic) are expressed “without limiting the matters that the court 

may take into account in deciding whether it is so satisfied”. 

67. The Applicant has sought to influence the Tribunal to take into account matters in 

the United Kingdom relating to disciplinary proceedings relating to medical 

practitioners for treatments outside the scope of chiropractic, or indeed Lokomat 

or HBOT.  

68. The Applicant has been unable to produce any legal proceedings in the United 

Kingdom challenging the scientific efficacy of HBOT or Lokomat in relation to any 

of the 30 listed conditions, or for that matter the original 71 conditions.  

69. The only precedent offered by the Applicant for a disciplinary proceeding against 

a hyperbaric practitioner is that against the Notifier’s referring doctor, Dr 

Steenblock. 

70. Dr Freckelton noted at paragraph 100 that Dr Steenblock’s proceedings “bear a 

striking similarity to the matters raised against Dr Hooper in this hearing.” 

71. In the Steenblock case before the Osteopathic Medical Board of the State of 

California Case No 00-2005-001536, it is open for this Tribunal to adopt under s 

140(2) of the Evidence Act, the Burden and Standard of Proof as set out at 

paragraph 1 of page 16 of the Decision ordered 30 July 2009 by the 

Administrative Law Judge Cole. 

72. Judge Cole noted the authority of Ettinger V Board of Medical Quality Assurance 

(1982) 139 Cal.App.3d 853, 856 which stated: ”The purpose of an administrative 

proceeding concerning the revocation or suspension of a license is not to punish 

the individual; the purpose is to protect the public from dishonest, immoral, 

disreputable or incompetent practitioners.” 

73. At paragraph 3 on page 17, Judge Cole notes “the standard of proof in 

administrative disciplinary proceedings brought against professional licensees is 

“clear and convincing proof to a reasonable certainty”. ( James v Board of Dental 

Examiners, (1985) 172 Cal.App.3d 1096,1105.) 

74. At para 4, “The key element of clear and convincing evidence is that it must 

establish a high probability of the existence of the disputed fact, greater 

than proof by a preponderance of the evidence.” (People v Mabini (2001) 92 

Cal.App.4th 654, 662.) This standard is less stringent than proof beyond a 

reasonable doubt. (Ettinger v Board of Medical Quality Assurance, supra, 135 

Cal. App.3d at 856.) ‘Clear and convincing’ evidence ‘requires a finding of 

high probability.” The evidence must be “so clear as to leave no substantial 

doubt” and ‘sufficiently strong to command the unhesitating assent of 
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every reasonable mind.” (In re Angelina P (1981) 28 Cal. 3d 908, 919; citations 

omitted.) 

75. The Respondent submits these authorities must be taken into account in forming 

the requisite standard required of the Applicant. The relevance of US authorities 

is well accepted by Dr Freckelton, and I refer the Tribunal to paragraph 124 in 

relation to the landmark informed consent case of Rogers v Whitaker, and in 

particular the quote at footnote 94; “Fundamental to the formulation adopted by 

this Court in Rogers is a recognition, expressed much earlier in the United 

States cases, that a patient “has a right to determine what shall be done with his 

own body”. Thus “it is the prerogative of the patient, not the physician, to 

determine…the direction in which his interests seem to lie”;… 

 

Standard of Proof – Clear and convincing evidence? – example Allegation 8 

76. The striking omission from Dr Freckelton’s submission is his missing link, namely 

the one case where global health regulators have taken disciplinary proceedings 

against an HBOT or Lokomat practitioner for the lack of scientific efficacy for 

treating the 30 listed conditions. ‘Striking similarities’ evaporate for Dr Freckleton 

and AHPRA following the combing of global legal databases for the standard of 

‘clear and convincing evidence’ applied in similar cases to this one. 

77. There is a stark difference between the Steenblock case and the Respondent’s 

case; the former did not address the issue in any aspect at all, whereas the 

Respondent has been asked to defend the original 71 medical conditions 

reduced to 30, a task the Applicant’s witness Bennett estimated would take him, 

with his knowledge, 2 to 3 months for a thorough examination of the scientific 

material. 

78. The model litigant Applicant conveniently ignored this point in its outline of the 

case. 

79. Dr Freckelton has also misled the Tribunal in relation to the findings of excessive 

treatment against Dr Steenblock, and the evidence in support by Dr Stoller, in an 

endeavor to weaken the import of Dr Stoller’s evidence. 

80. Three striking similarities are: 

 (a) both clinicians, Drs Steenblock and Hooper, understood the underlying 

medical condition of the patient to be as a result of stroke;  

(b) there was no finding of excessive HBOT treatments for both clinicians; for Dr  

Steenblock, this finding was based upon the evidence of Dr Stoller, and for the 

Respondent, is based upon the lack of any allegation brought for excessive 

treatment, unlike the core allegation of the prior chiropractic case of Pearson-

Gills, also presided over by Senior Member Davis; 

(c) use of non HBOT expert witnesses by the prosecuting regulatory bodies in 

relation to the record keeping issues. 

81. The regulatory Board in the Steenblock case used an Expert Witness in relation 

to record keeping, Dr Stenehjem, who was not a HBOT practitioner and was 

biased in his views as to HBOT treatment for patients with stroke. 
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82. At page 6, paragraph 22 of the Steenblock case, it is noted: “He (Dr Stenehjem) 

does not believe HBO is necessarily helpful to treat patients who have had a 

stroke, though it may have therapeutic value in (other) brain injury cases. He 

does not himself provide HBO in his own practice (e.g. he does not have an HBO 

chamber), and he has had no training with regard to HBO therapy.” 

83. Dr Freckelton similarly relies upon his expert witnesses who have had no HBOT 

experience to prove up the record keeping Allegation 8. At paragraphs 244 to 

255 of his Submissions, Dr Freckelton solely relies upon the infamous 

chiropractor, Professor Ebrall, of Friends of Science in Medicine fame, and the 

report of chiropractor Dr Terrett, a very last minute report added to these 

proceedings some 10 business days before the deadline for the Respondent’s 

materials for the then hearing date of 8 October 2012. 

84. Conspicuous by its absence in the Applicant’s submission relating to Allegation 

8, is any expert evidence provided by the Applicant’s prized internationally 

recognized, HBOT practitioners, Drs Bennett and Millar. Despite the combined 

provision of eight written export reports and 626 pages of oral testimony, 

representing 26% of the total of 2,407 transcript pages, Dr Freckelton has not 

highlighted any of this substantial case evidence as having any probative value 

to prove Allegation 8. 

85. The Tribunal is already entitled to form a view that the case for Allegation 8, is 

not clear and convincing as a consequence of Dr Freckelton’s omission, without 

even taking into account submissions and transcript references by the 

Respondent to further negate the Applicant’s contentions. 

86.  The witness to whom the Tribunal extended liberties in adding fresh evidence in 

relation to the listed 30 conditions, did however have a lot to say about Allegation 

8, none of which the model litigant thought germane to its responsibilities to 

submit. At P678 45, Dr Millar noted: “The notes that appear here are not 

atypical of clinic notes. They’re probably, in my experience, looking at 

private practice notes, somewhere in the middle in terms of level of detail 

45 and I can’t interpret exactly what those notes mean with respect to consent or 

planning or discussion about treatment plan. There’s – they’re fairly typical 

clinical notes, but I can’t interpret exactly what happened at that consultation. 

P682  20: Dr Millar, just when a patient attends for hyperbaric, is it normal for 

SOAP notes to be taken on each and every occasion?---No, it is not. SOAP, for 

the tribunal, is a shorthand for recording medical notes which stands for 

subjective, objective, assessment and progress, is it? I can’t remember. I don’t 

use the SOAP shorthand anymore but that’s a common shorthand for taking 

these notes and our unit would certainly not make that particular type of record 

for every attendance, no. 25: The notes are often constrained by the habits of 

the institution and the formats in which you can record them. The Alfred is 

currently halfway between paper notes and electronic 30 notes and the way they 

can be recorded currently depends significantly on the constraints of the 

database. Notes vary between very brief that just say, “Hyperbaric 
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treatment occurred on this day,” through to a more detailed note if there’s 

a complication, a concern, a more formal assessment of the patient. So the 

notes may go anywhere from a few words, not dissimilar to what’s present 

on your progress 35 notes, only in our case electronically, through to perhaps 

half a page or a page of writing depending on the situation. But the latter would 

be comparatively rare. It’s mostly a few lines or a few sentences only”. 

87. So Dr Millar’s conclusions that the Respondent’s notes are “somewhere in the 

middle in terms of level of detail” from his experience of notes in private HBOT 

practice are plainly at odds with the Applicant’s attempts to prove this Allegation 

utilizing only evidence of chiropractors, unfamiliar with the practices of the 

specialist HBOT practitioners. 

88.  The Tribunal is directed to its own rulings on this issue resulting in its excusing 

of Drs Pyke and Sipser from providing any evidence, as they had no HBOT or 

Lokomat expertise, to provide any relevant evidence on this allegation or any of 

the other seven allegations for that matter. 

  

MIsrepresentation by Dr Freckelton of Credit of Dr Stoller 

89. Dr Freckelton’s statement in paragraph 102 should be totally rejected where he 

chastises Dr Stoller for providing evidence in the Steenblock case noting “Given 

his support for a practitioner who has been found to have engaged in a series of 

the same forms of conduct of which Dr Hooper stands accused, his evidence 

should be viewed with considerable reservation”. 

90. Judge Coles’ clear decision has been mischievously ignored, and in particular 

the judgment records as follows (at finding c on page 15): “With regard to HBO, 

on the other hand, Dr Stoller’s expertise was clearly and substantially 

greater than that of Dr.Stenehjem. Dr Stoller testified that the standard HBO 

protocol for the treatment of stroke patients is 80 sessions, and that the 

number of sessions, not the time period during which they occur, is 

critical. Even though respondent exceeded that number slightly (by 

providing 87 HBO treatmnents), the additional seven sessions were not 

“clearly excessive”.Dr Stoller’s testimony in this regard is credited over the 

contrary testimony of Dr Stenehjem.” 

91. So in fact, no finding of excessive HBO treatment was made against Dr 

Steenblock. 

92. Given this extremely serious misrepresentation of the findings against 

Steebblock in relation to his HBO treatment and the misguided attack on Dr 

Stoller’s credit, Dr Freckelton’s submission by implication, should be viewed with 

considerable reservation as to its credit.  

93. It would be open for the Tribunal to form an adverse view as to whether its 

contents satisfy the appropriate standards of both model litigant obligations and 

the VCAT practice notes. 

94. The issue of whether Dr Freckelton’s misrepresentations satisfy proper Bar 

Council ethical principles is not a matter for consideration of this Tribunal. 
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95. The Respondent estimates it would take several weeks of careful analysis and 

argument to properly respond to the Applicant’s closing submissions given the 

enormity of the transcript evidence, the numerous legal authorities cited and the 

references to 260 individual citations. The applicant also relies on several 

unreported decisions and it is the Respondent’s understanding from earlier 

interlocutory matters that these are inadmissible and should be disregarded 

accordingly. 

96. So it may turn out in the end “to be telling” in a manner unanticipated by Dr 

Freckelton that the Respondent did call Dr Steenblock, arguably the leading 

HBOT clinician in the USA for treating patients with HBOT to better prepare them 

for stem cell therapy and to ameliorate symptoms of Cerebral palsy patients 

97.  The Respondent contends the essence of this case is the “toss of the coin” 

decision required between the views of the two rival HBOT camps in the USA, 

relating to the manner each camp interprets and clinically responds to, their 

respective views of predominantly USA based HBOT scientific research. 

98. On the one hand, one of the Applicant’s witnesses, Dr Bennett supports the so 

called “peak body” UHMS committee view, restricting the acceptable conditions 

to a narrow list, linked heavily into historical government funding outcomes, and 

to which he conceded, like Dr Millar, that all bar one or two conditions had low to 

very low levels of supportable scientific evidence. 

99. On the other hand, the Respondent’s expert witnesses accept the view of the US 

based, International Hyperbaric Medical Association, which supports the broader 

use of HBOT for a wide cross section of neurological disorders, including 

cerebral palsy.  

100. This latter view is ironically supported by the continuing Editor of the UHM 

Journal, the authoritative Journal of the first camp, the UHMS. The UHMS 

Committee has not published a contrary position to the global hyperbaric 

community or the Journal’s subscribers, to correct any perceived 

misrepresentations by its appointed Journal Editor, as to the HBOT treatability 

and clinical practice for neurological conditions, being the substance of the 

Allegation 7 misrepresentations.  

101. Although Dr Bennett did lead a communication to the Editor which was 

published, his widely regarded more conservative views have not been adopted 

publicly by his US colleagues who drive the board direction and policy of the 

UHMS. Nor have these 2010 supportive “neurological” editorials resulted in the 

subsequent removal of the UHM Journal Editor. 

102. Then there is the “toss of the coin camp” headed by the Applicant’s 

witness Dr Millar, who passionately defend their right to provide treatments that 

are not on the Medicare funding list, often expressed to be ‘off label “ conditions 

in USA. 

103. By contrast, Dr Millar was however happy to call the drivers of the second 

camp, “misguided enthusiasts”, in his written report.  
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104. The Respondent contends that the Tribunal can only find the Applicant’s 

evidence is not clear and convincing in relation to any of the allegations.  

105. The Respondent incorporates all the various transcript material filed in 

support of its contentions. 

106. A brief overview of the probative value of the remaining Allegations 

follows. 

107. The same argument applies to Allegation 1 in that the Applicant has 

failed to produce any evidence from the 26% of the transcript devoted to its 

HBOT practitioners. Instead it is forced to rely upon its chiropractors, Ebrall and 

Terrett and its neurologist Churchyard. 

108. Similar argument for Allegation 2, save for two areas, the first where 

Bennett made a motherhood statement of the meaning of informed consent in his 

written report which was reproduced in paragraph 123 of the Applicant’s 

submission. None of Bennett’s 314 transcript pages were referred to. 

109. The second area of informed consent was testimony from Millar where he 

contradicted his testimony from a previous day’s testimony to swing the scales 

back in favour of the Applicant. The Respondent refers to paragraph 134 

(transcript page 951) where Millar indicates a practitioner should politely decline 

treatment for cerebral palsy patients, contrasted with his page 778 earlier “toss of 

the coin” statement.  

110. This absurd position is precisely why a practitioner should not have his 

practice rights affected if a seasoned expert witness and practitioner like Dr Millar 

could give two verdicts on two days – the VCAT mantra of fairness needs to be 

invoked here to ensure all Victorians, including the Respondent, are given a fair 

go and equal opportunity to provide or receive services. 

 

 

Specific Response to Outline of Submissions of the Applicant dated 29 

April 2013. 

 

111. The opening address of the Respondent dated 21 January 2013 is 

incorporated by reference 

112. Evidence to be evaluated 

113. Findings Able to be Made by the Tribunal 

114. Law as to Professional Conduct 

115. Law as to Unprofessional Conduct  

116. Ethical Yardsticks 

117. Credibility of witnesses 

118. The Allegations 

119. The Law applied to the Facts 
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120. Findings 

121. No mention or concern has been expressed as to how the Applicant was 

able to create this set of allegations without any reference to any allegations 

raised at the time by the Notifier, or indeed the Investigator, who made no such 

allegations about Respondent, although he did make observations about the 

Notifier. 

122. May I remind the Tribunal the Applicant has taken deliberate steps to 

avoid the evidence of the Investigator being introduced, to be available to the 

Tribunal, particularly in relation to the Notifier. The Investigator’s legislative 

actions in 2009 resulted in relevant evidence far more contemporaneous and 

thus probative, than that which could be recalled by QS during his evidence 

before the tribunal in 2013. 

123. The only case attached to the Applicant’s Outline of submission was in the 

Ghauffarian case, was decided upon by evidence of a stooge investigator to 

entrap the practitioners, a possibility that has exercised the Respondent’s mind 

from time to time from his patient enquiry experience 

124. The Respondent does not resile from his apprehension of a potential 

conspiracy and notes the expert evidence of Dr Marois in relation to the political 

interference into that pivotal Collett study 

125. As the critical case relied upon by the Applicant to show the “charlatan 

style” nature of the Respondent’s sham treatments, the Collett study morphed 

into a form of political football with the Canadian government appointing its own 

man, Collett, a non research scientist, to control the trial and its publishing 

conclusions. The evidence of Marois, the Senior Clinician, noted the government 

appointed Collett changed the design methodology which led to the controversy 

by removing the actual control group, which was to be the third group , cerebral 

palsy clinical trial precedent, the politics of that government intervention into 

scientific trial method,  

126. This was a Victorian case launched by a Victorian Tribunal under a 

Victorian Act – now it is an AHPRA driven test case under the authority of a 

Ministerial Health Council which acknowledges they are still working on a plan for 

the AHPRA boards, including the Applicant, to be subject to model litigant 

guidelines, whether State or National based. 

 

Dr Freckelton’s biblical reference to Samson from the Book of Judges 

127. A religious flavor has been introduced by Saint Freckelton in his 

submission at paragraph 178, adding to the plethora of names descriptive of the 

Respondent I this case, this time proffering that Dr Hooper bears a striking 

similarity with Samson as “he seeks to pull his own temple down on himself as 

well as the profession”. 

128. Since it is a while since I went to Sunday school, nearly as long as I 

practiced law, I made an internet search and noted the first article appearing on 

the Google search engine was headed “Story of Samson Story of Hope”.  
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129. This ‘story of hope’ for the Respondent is a reference to his good 

character, as it notes that “Samson is counted among the righteous, and he is 

going to rule with Christ on this earth!” 

130. The challenges and inconsistencies in this case, of identifying which peer 

group to take into account to decide the Respondent’s issues is resolved in the 

Samson story because “the writer of the Book of Hebrews included Samson with 

such men as Noah, Abraham, Joseph, Moses, David, Samuel and the prophets 

(Heb. 11:32), arguably a more formidable peer group than others proffered by Dr 

Freckelton. 

131. Again Dr Freckelton’s submission is shown to be wanting in probative 

value with his lack of judgement of the true character and substance of Samson.  

132. Equally the chiropractic peer group of high repute at the genesis of this 

matter also lacked skills in assessing character given the selection of Lance 

Armstrong and Tiger Woods to underpin the credibility of the chiropractic 

profession during Chiro Week 2007. 

133. But on the basis of an assessment of the Respondent’s character and 

without anyone actually meeting the Respondent or visiting his premises or 

talking to his patients or referees, the Respondent became the lone man from 

that 2007 era to become the test case for the level of scientific efficacy of his 

practices and ultimately the bar for the profession as a whole.. 

134. The bar, for ‘standards of scientific efficacy’ embodied in the Allegations of 

this case, is based upon concepts foreign to the working knowledge of 

practitioners, foreign to the words of the old codes of conduct, and foreign to the 

new codes of conduct of the 14 registered health professions, including the 

medical profession. 

135. In the timeframe available to respond, the Respondent also believes the 

language of the scientific test standards embodied in the Allegations are foreign 

to the words used in any of the disciplinary judgments referred to by the 

Applicant.  

136. This case would have been significantly shorter had the applicant decided 

to pursue an orthodox set of allegations which had some specific relationship to  

such "novel” concepts like - what the Notifier actually complained about; what did 

the actual codes of conduct applicable at the time say about the issues; what 

were the mainstream professional conduct practices of chiropractors; what were 

the observations of the only person who interviewed the Notifier and the 

Applicant, namely the statutorily appointed Investigator; and engaging Experts 

who did not have to disqualify themselves from having any clinical experience in 

HBOT or Lokomat for the relevant medical conditions.  

137. The Tribunal pulled out all stops to prevent any evidence of any aspect of 

the chiropractic profession’s behaviour, or any individual chiropractor or group of 
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chiropractors of high office (repute) or scientific methodologies, under the banner 

of ensuring that the profession itself cannot be put on trial.  

 

138. However the Tribunal accepted into evidence as relevant, the week long 

national “testimonial feast” campaign for Chiro Week 2007, involving generations 

of happy patients providing personal stories to any member of the Australia 

public seduced by the chiropractic profession’s glitzy professional marketing 

campaign.  

139. Not content with parading the apparent benefits received from soccer star 

Archie Thompson and his family, the peak body of chiropractors were happy to 

include testimonial reference to Michael Jordan, Lance Armstrong and Tiger 

Woods. 

140. Although this media release was found by the Respondent using the 

Wayback Machine internet site, all other attempts to obtain the supporting 

documents referred to in the media release have been denied by the Applicant, 

the CAA and even the Tribunal under its s 81 powers. Model litigant obligations 

and natural justice requirements have clearly not been met.  

141. What is the point of establishing a high bar for scientific efficacy which 

could not be reached by the vast majority of the chiropractic profession, or any 

other profession for that matter, particularly when Dr Freckleton has put on at 

least four occasions that the Respondent’s ability to practice will not be affected 

by an adverse decision to impact his registration status. 

142. The Applicant has failed to prove any of its Allegations under any of the 

various possible interpretations of the standard of proof. 

143. I close with my version of a biblical quote, and I don’t profess to be a saint, 

which was detailed in the very first email I wrote to the Chairman of the Applicant, 

Dr Donato in October 2011 namely, “people in glass houses should not throw 

stones.” 

 

Mr Graeme Little 

Assisting the Respondent 

1 May 2013 


